Cash tender offers" frequently are employed as a means for the acquisition of firms that reject proposals for voluntary merger or consolidation. The offeror seeks to attain control of the target' by offering its shareholders a premium over market price for their stock. This method of acquisition often requires large amounts of capital to finance the offer, and in many instances acquiring firms turn to banks to capitalize the venture.$ Occasionally an offeror approaches a bank that is a creditor of the intended target, and the bank then faces a conceivable 4 conflict between the interests of its present customer (the target) and its potential customer (the offeror). 5
agements have asserted that their firms' preexisting relationships with the banks imposed fiduciary obligations on those banks not to finance the tender offers. Specifically, the targets have claimed that the banks owe both a broad duty of loyalty to the interests of their customers and a duty to refrain from either disclosing or using confidential information about the targets for purposes other than those for which it originally was given. 7 Fiduciary obligations are usefully imposed in a number of relationships. 8 This comment concedes that the bank-customer relationship itself involves certain fiduciary responsibilities, 9 and that it is improper for banks explicitly to disclose confidential information about their customers. The comment argues, however, that there is insufficient support for target firms' claims that these responsibilities prohibit banks from financing the takeover of a customer by tender offer. First, the interests of the customer, properly viewed, are probably not even injured by the banks' behavior. Second, even if an injury could be convincingly demonstrated, the principles that have justified the imposition of certain fiduciary obligations on banks in other contexts do not support the claimed obligation to refrain from financing takeovers.
I. CUSTOMER INJURY FROM BANK FINANCING OF TAKEOVERS
Courts that have examined the alleged duty of a bank to refrain from financing the takeover of a customer have been concerned primarily with the "legitimacy" of the duty claimed by the targets. They have ignored a more important question, however: do target firms have any legitimate interests in need of protection in this context? Absent injury, there is really no reason to enforce any obligation on the part of banks. 10 On its face, a tender offer battle might seem to present the possibility of substantial injury to the target. A successful tender offer leaves the fate of the target in the hands of the offeror. Upper management is likely to be replaced, and the firm's remaining employees will work under new authority. The interests of the target's employees are not the relevant interests, however. The bank's relationship is with the corporation, not its officers (who are merely fiduciaries of the stockholders). Every duty owed by a bank to a corporate customer is a duty owed to the corporation as a legal entity; the only individual interests implicated are those derived through ownership of stock in the corporation." 1 Thus the proper interests to be examined in determining whether a tender offer will cause injury are those of the target's shareholders. A tender offer creates little chance of injury to those interests, however, as such an offer essentially presents the shareholders as a group with a "no loss" choice. They may either retain their shares if they regard the offer as unacceptable-an option that leaves them no worse off than if the offer had never been made-or tender their shares and receive the benefit of the premium over market price. If they sell their shares, any subsequent financial losses that may accrue as a result of the policies of the offeror will be borne by the offeror.
Despite this analysis, certain factors might yet be thought to create the danger of injury to shareholders, at least in certain situations. For example, a tender offer may violate the antifraud provisions of the securities laws, 12 or the antitrust statutes.' s Such an offer, it might be argued, could injure shareholders who make illadvised decisions to tender or refrain from tendering,' 4 or who suffer a diminution in the value of their shares as a result of the offer' 5 or as a result of sanctions imposed following discovery of [W] hile some fiduciary relationships operate under the strict prophylactic rule that the principal must consent to any use of property or confidential information entrusted to the trustee even absent harm to the principal, others do not. The cases which have found a violation of a fiduciary duty owed by a bank to a customer have invariably involved situations where the bank's use of confidential information was actually injurious or unfair to the customer. 1 See, e.g., Piper v. Chris-Craft Indus., Inc., 430 U.S. 1 (1977) . See also Comment, supra note 10, at 445-46. 12 15 U.S.C. § 78n(e) (1976) . This provision is one part of the broader congressional scheme regulating tender offers. Williams Act, 15 U.S.C. § § 78g, 781-78n, 78s (1976) .
13 Clayton Act § 7, 15 U.S.C. § 18 (1976) . 24 Cf. Rondeau v. Mosinee Paper Corp., 422 U.S. 49, 58 (1975) ("The purpose of the Williams Act is to insure that public shareholders who are confronted by a cash tender offer for their stock will not be required to respond without adequate information. . . .").
" The diminution actually occurs as a result of the expense of defending against the the violation. In addition, many tender offers seek only a portion of the target's outstanding shares, leaving some shareholders with only a minority interest in the acquired firm or facing the prospect of an unfavorable freezeout merger."" On closer examination, however, the possibility of even these injuries does not provide a substantial justification for a prohibition of bank financings of tender offers that have customers as targets. Any injuries arising out of violations of the securities or antitrust statutes are properly redressed in actions against the parties responsible for the violations. Moreover, the possibility of being left in a minority position, or subject to an unfavorable freezeout merger, will be anticipated by the target's shareholders, who, as a group, will refrain from tendering their shares unless the premium they are offered is considered adequate compensation for such postoffer disadvantages." In short, no fiduciary obligation should be imposed on banks to prohibit them from financing the takeover of a customer because the interests of the customer (properly viewed as those of the shareholders of the customer) probably suffer no injury. In those circumstances where a tender offer might be thought to injure shareholders, the shareholders themselves are in the best position to evaluate the injury. They will, if so inclined, thwart the offer either by refusing to tender their shares or by taking legal action.
II. THE PROPRIETY OF A BANK'S DUTY NOT TO FINANCE TAKEOVERS OF CUSTOMERS
Even if, contrary to the thesis just advanced, the shareholders of a target (as opposed to its management) ultimately could show some injury directly resulting from a tender offer, the obligation to refrain from financing the takeover of a customer still should not be imposed. In fact, most previous judicial analyses have reached this conclusion. 18 This is so because the rationale supporting the offer. See Easterbrook & Fischel, supra note 4, at 1175 & n.39.
" Shareholders of Pullman were confronted with this possibility when McDermott Inc. issued a tender offer for their stock. The offer was for a portion of the stock on a "first come first served" basis, to be followed by a freezeout merger. [48:439 imposition of fiduciary obligations on banks in other contexts cannot be applied to justify the imposition of the duty sought by the target firms in these cases.
Two reasons have been given by courts and commentators in declining to impose restraints on bank financing of hostile takeovers of customers: recognition of the detrimental effects that would result from imposition of the duty, 1 and the lack of precedent for it.2° Recognition of detrimental effects is an important element in analyzing the desirability of such a duty, but a complete analysis also requires consideration of reasons supporting imposition of the duty. Previous commentators have regarded the lack of precedent as conclusive proof that there is no legitimate basis for imposing the duty. The lack of precedent should not constitute such persuasive evidence, however, especially where, as here, the circumstances raising the question are rather novel. 1 Furthermore, although it is true that courts have never imposed the precise duties sought by the target firms, banks do have certain fiduciary obligations to their customers. Most notably, courts have required banks to disclose material information to their customers in certain transactions, and have forbidden disclosure of confidential information about a customer to third parties.
Therefore, before banks can be deemed free of a duty to defer to customer interests in the takeover context, it must be shown 
1977).
There seems to be somewhat stronger sentiment for imposing a duty not to use confidential information concerning the customer in evaluating takeover financings, see id. at 8 (dictum suggesting bank might be liable if target could prove use of confidential information by the bank), but the only court to face this question squarely has declined to do so. 
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that the considerations compelling banks to recognize customer interests in some contexts do not justify creation of a duty to refrain from financing the takeover of a customer by a tender offer. The nature and foundations of the duties that have been imposed on banks are discussed below. The comment then shows that the justifications for these other duties compel no duty to refrain from financing takeovers.
A. The Nature of Bank Duties
The Duty to Disclose Material Information.
A duty of disclosure is a duty to transmit information to a party if that party is likely to find such information useful in the course of the transaction. 22 Normally, each party approaches a transaction with whatever information it has seen fit to gather: it need not disclose its information to, nor should it expect any information from, the other party. 23 To the extent that one party has superior information, it has a legitimate competitive advantage. In certain instances, however, including some bank-customer relationships, one party is not allowed this advantage: it has a duty to disclose information that the other party would find valuable. 2 4 A number of courts have analyzed a bank's duty to disclose material information. These cases usually arose when a customer took or guaranteed a loan from a bank and the bank failed to disclose information in its possession concerning the object of the customer's investment.
2 5 The customers claimed that they had fiduci- including, in that case, the disclosure of information regarding the solvency of the business in which the customer was planning to invest.
The Lowmon court did not discuss its decision; it merely declared the existence of the duty to disclose. The first substantial discussion of the duty is found in Stewart v. Phoenix National Bank, 2 9 an opinion by the Arizona Supreme Court in 1937 that has formed the basis for most subsequent analyses of the issue. In Stewart the customer claimed that the bank had misrepresented its intention to foreclose on a mortgage-an act that the court likened to the failure to disclose material information. 0 Although the court noted that no confidential relationship arises out of the "relationship between a bank and a simple depositor,"'" it observed that in modern banking practice the relationship between a bank and a customer is rarely simple. The court noted the tendency of banks to investigate potential borrowers thoroughly, the tendency of investors to consult with and rely on banks before making investment decisions, and the frequent performance by banks of ser- 2 Claims that banks were required to disclose were disposed of in two early cases without dealing with a bank's duty of disclosure per se. In People's Nat'l Bank v. Southern States Fin. Co., 192 N.C. 69, 133 S.E. 415 (1926), the court ruled that the bank was not required to disclose because "[a] national bank has no power" under its national charter to furnish information. vices viewed as confidential, concluding that "where it is alleged a bank has acted as the financial advisor of one of its depositors for many years, and that the latter has relied upon such advice, it is a sufficient allegation that a confidential relationship in regard to financial matters does exist.
3 2
The conditions that courts will require before imposing a duty of disclosure have been clarified in recent cases. The Stewart opinion could be read to imply that the only condition would be the customer's reliance on the bank to make disclosure, but subsequent cases have noted that the bank must have at least constructive knowledge of the customer's reliance. In First National Bank v. Brown, 33 the Iowa Supreme Court found a duty of disclosure, but not without noting that the banker "knew or should have known from [the customer's] questions and reactions that the latter trusted him implicitly.
3 4 The Minnesota Supreme Court, in Klein v. First Edina National Bank, 3 5 held that this condition is a necessary one. There, the court declined to impose the duty to disclose "unless special circumstances exist, such as where the bank knows or has reason to know that the customer is placing his trust and confidence in the bank and is relying on the bank so to counsel and inform him." 3 6
The cases thus demonstrate that the bank-customer relationship need not be an ordinary "arm's length" relationship: in certain cases, banks have a duty to disclose material information to their customers. Admittedly, the duty is limited to those instances in which the customer relies on the bank to disclose and the bank has reason to know of the customer's reliance. But even that limited duty is more than is required in a normal arm's length transaction.
2. The Duty to Maintain Confidentiality of Customer Information. In the context of a fiduciary relationship, the exchange of confidential information is protected by a duty to maintain confidentiality. The mere exchange of confidential information creates no such duty, however; if the exchange is not within a fiduciary relationship the receiver of the information is free to disclose, absent an explicit agreement to the contrary. Although there is some [48:439 authority that the mere receipt of confidential information creates a duty of nondisclosure, 7 recent cases hold to the contrary. For example, in Walton v. Morgan Stanley & Co.,38 an investment banker had received confidential information from a firm that one of its clients was considering acquiring in a friendly merger. Later, the banker used the information to induce another client to take over the firm by tender offer. Shareholders of the acquired firm then sued the banker claiming that use and disclosure of the confidential information for purposes other than those intended when the information was first given to the banker were breaches of its fiduciary duty. The Second Circuit rejected the plaintiffs' claim, holding that "the fact that the information was confidential did nothing, in and of itself, to change the relationship between [the investment bank] and [the acquired firm's] management." 3 9
A duty to maintain confidentiality of information, therefore, may only arise out of certain relationships in which information is exchanged. It has become well accepted that the bank-customer relationship supports a general duty to refrain from disclosing confidential information. While the duty had a somewhat confused beginning in England, 0 by 1923 the three justices who decided Tournier v. National Provincial & Union Bank of England "1 could agree that "it was an implied term in a banker's contract with his customer that the banker shall not disclose the account, or transactions relating thereto, of his customers. ' and is now accepted in most American courts without question. 44 Although generally accepted, the bank's duty in this context is not without exception. In Tournier itself, one justice noted that the disclosure of confidential information by a bank was permissible "where disclosure is under compulsion by law;. . . where there is a duty to the public to disclose; . . .where the interests of the bank require disclosure;. . . [and] where the disclosure is made by the express or implied consent of the customer. ' 4 5 While these exceptions have not been specifically adopted in American courts, the American doctrine of nondisclosure is also subject to qualification. In fact, the court in M.L. Stewart & Co. v . Marcus approved the disclosure in that case because the information was inaccurate and therefore not protected. 4 6 And in United States v. Miller, 7 the Supreme Court held that the defendant had no legitimate expectation of privacy in the records of his account kept by his bank; the information thus was validly obtained on a search warrant.
The precise nature of a bank's duty to maintain the confidentiality of customers' information is unclear because the exceptions to the duty have not been clearly defined. Nevertheless, the existence of some duty of confidentiality, is further evidence that the bank-customer relationship can support certain fiduciary obligations. Whether the fiduciary nature of the bank-customer relationship encompasses a duty to refrain from financing takeovers of customers depends upon an examination of the principles justifying the duties that have been imposed.
Justification of the Duties of Disclosure and Confidentiality: Equities and Costs.
The courts have failed to isolate the reasons for imposing the duties of disclosure and confidentiality on banks in certain bank-customer relationships. Indeed, they have not even defined the circumstances in which the duty of confidentiality is imposed. But the definition of the circumstances calling for imposition of the duty of disclosure indicates a rationalization of the duty that is consistent with factors that have shaped fiduciary obligations in other relationships. The duty of confidentiality, 4 See, e.g., Valley Bank v. Superior Court, 15 Cal. 3d 652, 656-57, 542 P.2d 977, 979, 125 Cal. Rptr. 553, 555 (1975) [48:439
as it has been applied in the bank-customer relationship, is also consistent with this explanation. The justification for the duty of disclosure can be found in the interplay of two aspects of the bank-customer relationship: the expectations of the banking community, and the economic practicability of enforcing those expectations through the imposition of fiduciary obligations.
With regard to the first aspect, equitable considerations 48 justify enforcement of the mutually held expectations of transacting parties. When both parties to a transaction expect certain duties to inhere in the relationship, those expectations should not easily be defeated merely because they are not contractually specified. Indeed, the parties may have neglected contractual specification precisely because the expectations made such specification seem unnecessary.
The concept of equitable enforcement of expectations finds support in well-established principles, motivating, for example, the avoidance of contracts for mutual mistake of fact 4 V9 and impossibility. 50 More importantly, equitable enforcement appears to underlie the imposition of fiduciary duties in a number of relationships. Such duties are enforced because certain relationships would be essentially meaningless if the duties were not in fact expected by the parties. Thus an agent cannot ignore its principal's interests consistently with its function of acting in behalf of the principal; 51 an attorney cannot fulfill his responsibility to counsel and represent his client if his own interests "dilute his loyalty to his client"; 52 and a corporate director cannot properly fulfill his management function if he does not keep the interests of the corporation and its shareholders in mind. Furthermore, the concept of community expectations seems inherent in the traditional link between fiduciary duties and moral obligations. 
RESTATEMENT (SECOND) OF AGENCY § 1 (1958).
51 ABA CODE OF PROFESSIONAL REsPONsMBLITY, EC 5-1 (1979). tion is condemned by the wholesome moral sense, the mores, of the community." 53 Enforcement of the parties' (or the community's) expectations may, however, cause economic dislocations that make enforcement impracticable. If these impracticabilities cannot be overcome, the equity of enforcing expectations must bow to the costs incurred by enforcement. This has occurred in the development of the law of fiduciary obligations of corporate directors. Until the early twentieth century, the expected deference of corporate directors to corporate interests was held to imply that any transaction between a director and the corporation was void on its face. 5 The stringency of this standard has been eroded substantially, however. Courts first began to allow directors to transact with a corporation if the transaction was "approved by a disinterested majority of. . . directors and was not found to be unfair or fraudulent. '55 More recently, courts have abandoned even the requirement of approval by a disinterested majority. 58 The courts have failed to provide explicit reasons for these shifts, but language in several cases indicates that courts were operating with an awareness of the economic impracticability of the earlier rules. 57 The balance of equity and practicability of enforcing expectations of disclosure in the bank-customer relationship justifies the imposition of that duty. To recall, banks are required to disclose only when they know or should know that the customer is expecting them to disclose; 58 the facial equity of requiring disclosure under such circumstances is buttressed by the reasonableness of the customer's expectation in this regard. Banks normally have sophisticated methods of gathering and analyzing investment infor- mation, and the disclosure of any information they acquire should contribute to the vitality of a customer's investment (if only by demonstrating that the customer should change its investment plans). 5 9 The bank's interest in the soundness of its customer's investment 0 would normally be expected to induce it to provide the information to the customer. The customer, in turn, aware of the bank's interest in his having complete knowledge concerning his investment, reasonably expects the bank to disclose any information it may have.
On the other hand, a duty to disclose information can result in at least two types of costs. Neither is realized in this context, however, and thus no costs can be said to offset the equity of enforcing expectations of disclosure.
The first of these potential costs is a suboptimal production of information. Because nondisclosure normally is profitable to the holder of information,"" a duty of disclosure reduces the incentive to invest in the production of information." Thus, if other incentives to produce information are insufficient, a duty of disclosure will result in a suboptimal production of information. In the banking context, however, self-interested concern over the vitality of the customer's investment will motivate the bank to produce a great deal of information even if it is required to disclose. Not all information produced by a bank maintains its value upon disclosure. Information regarding the relative value of borrowed funds (for example, projected interest rates) typically would benefit the bank only if undisclosed. Disclosure of such information normally is not expected, however, and courts are unlikely to require its disclosure. Disclosure of information regarding the customer's investment is expected, however, and in certain circumstances that type of information does lose its value to the bank if disclosed. In fact, this was the situation in those cases in which customers have complained of nondisclosure. In the typical case, 59 Banks need these resources to analyze the advisability of ventures for which they may advance funds. 
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the bank was a creditor of the object of the customer's investment, and considered its current debtor a worse risk than the new customer. In effect, the bank sought to shift the risk to its new customer by retiring the loan to its old debtor out of the proceeds from the loan to the new customer. 6 3 The new customer undoubtedly would hesitate to invest in a venture if it knew the bank considered the investment a bad risk, and disclosure would thus be detrimental to the bank. Even here, however, a duty of disclosure will not result in a suboptimal production of information, for the bank has already produced the information.
The second way in which a duty of disclosure might be thought costly is that some parties will incur costs in contractually avoiding the duty. If banks feel unduly constrained by a duty of disclosure, they will seek to avoid the duty by agreeing with customers that they are free to withhold information. To the extent this occurs, the costs inherent in transacting these agreements 64 will be incurred. On the other hand, if the duty is not imposed by law, some customers will seek to impose it by agreement with banks. Therefore, legal imposition of the duty should be considered costly only to the extent that it is contractually avoided more frequently than it would be contractually imposed were it not legally imposed. In fact, contractual avoidance of the duty is probably less frequent than contractual imposition. Banks will infrequently feel constrained by a duty of disclosure. Normally their interests are promoted by full disclosure 6 and they will seek to avoid the duty only when they have information they do not wish to disclose, a condition they would generally be aware of at the inception of a 213 (1941) (bank failed to disclose it was earning commissions on sales of customer's securities); Rich- 65 See id. ("efficiency is promoted by assigning the legal right to the party who would buy it ... were it assigned initially to the other party").
66 See text and note at note 60 supra.
[48:439 transaction. Customers, on the other hand, will not be aware that a bank is failing to disclose fully, and therefore would seek contractual assurance of full disclosure in all transactions, if it were not legally required. Transactions-and thus net transaction costs -are therefore reduced by imposition of the duty. 6 In summary, the imposition of a duty of disclosure is less costly than failure to impose the duty and thus is consistent with the principle of equitable imposition of fiduciary obligations so long as there are no outweighing costs.
Although the indefiniteness of the duty of confidentiality makes harmonization of that duty with any theory difficult, the duty is, at least, not inconsistent with the explanation laid out above. There is a certain facial equity in requiring a banker to maintain the confidentiality of information it demands of a customer, 6 8 and the exceptions that have been allowed have occurred where failure to disclose would be costly to the bank or society at large.
B. Bank Duties in Contested Takeovers
Targets of takeover attempts have claimed that the fiduciary obligations of banks should extend to an obligation to refrain from financing the takeover of a customer, either because banks owe a broad-based duty of loyalty to their customers, or because use or disclosure of confidential information in evaluating the takeover attempt is a breach of the duty of confidentiality. Although there is some equity in imposing a duty not to finance takeovers, the costs of imposing such a duty outweigh those equities, except with regard to the duty not to disclose confidential information to third parties.
Duty of Loyalty to Customer Interests.
A duty to refrain from financing takeovers is justifiable if its imposition would equitably enforce the expectations of the parties without inducing offsetting economic costs. An expectation that banks will not finance takeovers of their customers does appear to have developed, but 67 If the cost of each transaction avoiding the duty were greater than the cost of each transaction imposing the duty, the aggregate cost of contractual avoidance could be greater than the aggregate cost of contractual imposition. There is, however, no reason to believe that the cost of one transaction is greater than that of the opposite transaction in this context.
6" Compare the situation in Walton v. Morgan Stanley & Co., 623 F.2d 796 (3d Cir. 1980 ). There, the confidential information was not demanded as a condition for any service sought by the disclosing party.
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analysis of the effects of enforcing those expectations raises doubts about the desirability of their enforcement.
Although the opinion of the banking community is not unanimous, there appears to be widespread agreement that an ethical banker will avoid financing the takeover of a customer. Customers that have been the targets of takeover attempts financed by their banks have characterized the banks' behavior as "arrogance and indifference to ethics," ' 6 9 and suggested that there is "a reasonable expectation that [the customer] can rely 'on the good faith of the bank not to deal adversely.' "70 Although some bankers have denied that they should avoid financing the takeover of a customer 7 1 others have admitted that "a responsible bank will remain loyal to its present customers and certainly wishes to avoid choosing sides.
'72 Most banks apparently do attempt to avoid the practice. Moreover, although bank regulators have been reluctant to say that banks have a legal duty to refrain from financing takeovers of customers, they tend to agree that the practice "offends the sense of ethics of most people. ' 1 4 Courts have refrained from enforcing the duty, but only one has expressly approved the practice. Preliminary analysis of these expectations suggests that equi- 5, 8 (N.D. Ill. 1977) , the court suggested that "[i]f it does not rely on the confidential information of its customers in its files, we believe that a bank is free to deal with any customer who comes to it." On the other hand, the district court in Washington Steel Corp. v. TW Corp., 465 F. Supp. 1100, 1105 (W.D. Pa. 1979), held that the bank "had a duty not to act adversely to the interests of Plaintiff Washington Steel." On appeal, the Third Circuit reversed the district court's finding of a legal duty, but did not expressly approve bank financing of takeovers. Washington Steel Corp. v. TW Corp., 602 F.2d 594 (3d Cir. 1979 (CCH) 96,286 (S.D.N.Y. 1978) , the court, while refusing to impose any legal duty, suggested that "the potential for conflict should be avoided by the voluntary behavior of the bank itself." Id. at 92,829.
on banks a duty to refrain from financing the takeover of a customer. When customers first transact with a bank, most probably expect the bank to refrain from financing any takeover attempts. The usual behavior of banks indicates that this expectation is justified. At the commencement of the bank-customer relationship banks presumably do not anticipate financing a takeover of their customer, and even if they do anticipate this possibility, they seem to be aware that their customers neither approve of nor expect this behavior. It would thus appear equitable to impose a duty that either is expected by both parties, or at least is known by the obligor to be expected by the beneficiary. Equity alone cannot justify the imposition of duties, however; the costs involved must also be considered. In this regard, requiring banks to refrain from financing the takeover of a customer would cause economic dislocations, and transactions avoiding the duty would, in the aggregate, be more costly than transactions imposing the duty.
The dislocative effects of imposing a duty to refrain from financing takeovers have been widely recognized. The Third Circuit, in Washington Steel Corp. v. TW Corp., 7 e observed that the duty "could wreak havoc with the availability of funding for capital ventures. . . .Companies seeking to insulate themselves from takeovers. . . could simply arrange for a series of loans from most major banks." ' 7 Another court noted that such a duty "would tend to burden the free flow of bank financing and the ability which a bank now has to deal with customers who may have adverse interests to other customers. 7 8 Furthermore, this effect has been said to discriminate in favor of large firms that may be in need of new management. As one bank regulator suggested in congressional hearings in 1976, "[ilt is not hard to imagine situations where the public interest would be better served by the acquisition of a major firm that [sic] by a continuation of a deteriorating situation," and "such firms are likely to be indebted to many banks, and a blanket 7-602 F.2d 594 (3d Cir. 1979). 77 Id. at 601. 78 American Medicorp, Inc. v. Continental Ill. Nat'l Bank & Trust Co., 475 F. Supp. 5, 9 (N.D. IlM. 1977) . See also Corporate Takeovers, supra note 3, at 38 (statement of Gordon T.
Wallis):
[I]f the mere fact that a company has a banking relationship with a particular bank were sufficient in itself to preclude the bank from financing a tender offer to the shareholders of that company, then companies could largely preclude their shareholders from ever receiving a tender offer by opening accounts at the relatively limited number of banks which ordinarily are looked to as a source for this type of financing.
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prohibition of financing the acquisition of a customer could prevent the working out of a salvage operation that would be in the public interest. '7 9 These dislocative effects can be avoided if banks and customers are free to agree that the duty will not apply. When banks realize that the duty prevents them from financing ventures in which they are interested, they are likely to seek arrangements with customers allowing them to finance takeovers. Customers will be unenthusiastic about the arrangement and banks will have to pay for this concession by giving more favorable terms, but the price may well be worth the freedom to finance more ventures. The costs of requiring this transaction must therefore be understood and compared with the equity of allowing customers to benefit from imposition of the duty.
The cost of contractually avoiding a duty-as noted with respect to the duty of disclosure-must be compared with the cost of contractually imposing the duty. Imposition of a duty is disfavored because of transaction costs only when the duty would be avoided more frequently than imposed. The duty to refrain from financing the takeover of a customer, unlike the duty of disclosure, is costly in this respect.
Although a bank will have the opportunity to finance the takeover of only a few customers, at the outset it will have no idea which customers will later present such opportunities. 8 0 In order to maintain the availability of the financing opportunities that may arise, banks must seek agreements avoiding the duty with every customer. Similarly, if the duty is not imposed, banks will always have to resist contractual imposition of the duty.
Customers may, for similar reasons, seek contractual imposition of the duty in every transaction, and avoidance would be more frequent than imposition only if banks normally prevail. It seems that banks normally would prevail. Although banks will be reluctant to bind themselves to refrain from financing takeovers, the realization that customers will shun them if they overindulge in the practice limits banks' behavior in any event. There is a special relationship between banks and their customers that is based on confidence and trust in the bank itself, and in the bank's commitment to safeguard the can expect that even without contractual assurances banks will normally restrain themselves. With this assurance, it is likely that customers frequently would acquiesce in their banks' desires not to be bound. Costly transactions thus would be more frequent if the duty not to finance tender offers were imposed. These costs cast doubt on the desirability of realizing the equities inherent in imposition of the duty, for, as noted above, the propriety of the duty rests in the balance of the costs and equities.
If a takeover by tender offer imposed substantial injury on the customer, the balancing of costs and equities might be difficult. But, as noted earlier, a takeover by tender offer causes slight, if any, damage to the interests of the customers. In light of this lack of significant damage, the costs of imposing a prohibition on financing takeovers of customers cannot be justified and a broad duty not to finance the takeovers of customers therefore should not be imposed.
2. The Duty to Refrain from Using Confidential Information. The use of confidential information to the benefit of the bank and the detriment of the customer has been condemned by a number of courts, 2 including some considering bank financing of a takeover of a customer. 8 If there were a clear benefit to the bank, a clear detriment to the customer, and no social costs involved in prohibiting use, there is little doubt that such a result would be correct. In Washington Steel, however, the Third Circuit held that banks should be permitted to use confidential information in considering financing the takeover of a customer, 4 and this view is the confidential affairs of its customers. If a bank does not maintain the highest standards of integrity in its dealings, that confidence and trust will be eroded, and the bank will suffer the consequences. A bank realizes this as it enters into areas of potential conflicts of interest, and wise bank management will make sure that the bank acts with utmost probity in undertaking transactions that may be questioned because of possible appearances of abusing its trust. And it will do so . . . in recognition of the future impact upon the bank if it should lose the confidence of its customers. This is, of course, not a legal safeguard.... but it should be recognized as an important constraint on the actions of banks in these circumstances. In previous cases in which banks were restrained from using confidential information, that use clearly benefited the bank and disadvantaged the customer. But consideration of confidential information in financing the takeover of a customer is unlikely to have either effect. Although a bank may find some information about the customer-target useful, bankers generally consider information about the offeror a far more important factor in considering the offeror's request for financing. 86 Because information about the target is an unimportant factor, the use of a customer's information has little impact on the benefits the bank derives from financing and the losses (if any) the customer may suffer.
Some commentators have suggested that use of confidential information in considering financing a takeover injures the customer by disclosing the information to the offeror by implication. Customers have likened the practice to "bankrolling a blind poker player": 87 when the bank is willing to put up a substantial amount of cash on the basis of information to which the offeror does not have access, "it is a fair inference that the blind player [the offeror] has the benefit of whatever information a view of the cards would hive provided him." 8 8 Customers have claimed they are injured by this indirect "disclosure."
The implicit-disclosure argument usually lacks merit. As a preliminary matter, the bank's behavior is an inappropriate basis for drawing inferences about the target. As noted, banks normally place little weight on information about the target, and thus a bank's decision to grant or withhold financing of an offeris usually no more than an expression of the bank's confidence in the offeror.
Even if a bank's behavior were a proper basis for drawing inferences about the customer, the inferences could not be construed as injurious disclosure. If the bank does finance, the offeror can infer merely that the bank has no confidential information indicatat notes 76-77 supra. 85 The reasons given by the court in Washington Steel are not the proper ones, however. See Comment, supra note 10, at 449-51. [48:439 ing that the venture will be disastrous to the offeror. Such an indication cannot fairly be construed as a "disclosure" of information.
Of course, the offeror could structure an offer that seemed inadvisable on the basis of publicly available information, in which case the bank's approval might indicate that the bank had favorable confidential information, but this tactic is unlikely. Few firms would rest a decision to undertake a speculative venture entirely on the bank's analysis of information to which the offeror did not have access, especially in light of the bank's relative indifference to any factor other than the offeror's ability to pay. If the bank denies financing, the offeror could infer the existence of unfavorable information, but this "disclosure" would cause the target insignificant harm. The information conveyed about the target is too vague to be used by the offeror for any purpose but abandoning the venture, and abandonment only injures the customer to the extent that it loses any benefits it might have enjoyed as the target of a tender offer. 8 9 Such an injury is at most indirect and insignificant.
The absence of both direct and clear advantage to the bank and disadvantage to the customer thus tends to diminish the equity of prohibiting bank use of confidential information in financing the takeover of a customer. The costs of the duty, on the other hand, are significant. Although procedures to isolate information in one department of a bank from other departments have been approved as effective, 90 the takeover situation is fundamentally different, because the offeror's request for financing will be considered by the commercial loan department-the same department that possesses information about the target. It is unrealistic to expect a satisfactory result from the erection of "Chinese walls" in such a situation, 1 so the only alternative means for enforcement of Ill. 1977) , where several persons working on financing the takeover of American Medicorp had needed to look at its files on other occasions, and there had been informal conversations the duty would seem to be a requirement that banks refrain altogether from financing takeovers of their customers-and this would impose an unacceptably high cost on the bank and society. 3. The Duty to Refrain from Disclosing Confidential Information. Banks have not denied that they have a duty to refrain from disclosing confidential information to third parties in takeover attempts. Although a duty not to use information is inappropriate because it could not be enforced without totally prohibiting bank financing of takeovers of customers, the duty not to disclose confidential information is proper because it can be enforced without encountering the costs associated with such a prohibition.
Given the general rule prohibiting disclosure of confidential information," the inquiry boils down to whether there should be an exception in the context of takeover financing. There is no basis for an exception in this case. A prohibition on disclosure need not imply a total prohibition on financing, as banks should be able to isolate information from outsiders reasonably effectively. Although there are legitimate concerns about the enforceability of restraints on disclosures, 9 these concerns generally have not been found to be determinative when requiring isolation of information between departments within banks, 5 and there is no reason why they should be accorded greater weight when the information need only be kept from persons outside the bank.
CONCLUSION
Loyalty and preservation of confidentiality are legitimate elements of the bank-customer relationship, and recognition of these elements has motivated courts to impose certain restrictions on banks. But a bank's duties to its true corporate customer-viewed properly as the aggregate of a debtor firm's stockholders rather than its management-do not justify a requirement that lending institutions refrain from financing takeover attempts. Although it is improper for a bank to disclose confidential information to its potential new customer, the offeror, it should nevertheless be allowed to employ such information in evaluating the venture.
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